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Funds  ) 

) 

WRITTEN REBUTTAL STATEMENT OF  
THE SETTLING DEVOTIONAL CLAIMANTS 

Pursuant to 17 U.S.C. § 803(b)(6), 37 C.F.R. § 351.11, and the Judges’ October 6, 2017 

Scheduling Order and Notice of Conclusion of Proceeding as a Paper Proceeding, the Settling 

Devotional Claimants (“SDC”) hereby submit their Written Rebuttal Statement in connection 

with the above-referenced proceeding to determine the Phase II Distribution of the 2000 through 

2003 cable royalty funds attributable to syndicated Devotional programming.   

The SDC’s Written Rebuttal Statement includes the written rebuttal testimony of Mr. 

John Sanders of Bond & Pecaro, Inc., which is attached hereto.  The SDC also designate the 

written rebuttal and oral testimony of Dr. Erkan Erdem of KPMG, LLC from the 1998-99 Phase 

II Proceeding (In the Matter of Distribution of 1998 and 1999 Cable Royalty Funds, Docket No. 

2001-8 CARP CD 98-99).  In particular, the SDC draw the Judges’ attention to pages 5-7 and 

10-11 of Dr. Erdem’s written rebuttal testimony.  Copies of Dr. Erdem’s written rebuttal

testimony and oral testimony from the 1998-99 Phase II Proceeding are attached hereto. 
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TESTIMONY OF JOHN S. SANDERS 
 

My name is John S. Sanders and I am testifying on behalf of the Settling 

Devotional Claimants (“SDC”) in this proceeding.  I have been requested to present rebuttal 

testimony related to the relative fair market values of particular sets of devotional television 

programs claimed by the parties in the 2000-2003 Phase II Cable Royalty Distribution 

Proceeding, pursuant to the Copyright Royalty Judges’ Scheduling Order and Notice of 

Conclusion of Proceeding as a Paper Proceeding dated October 6, 2017.   

For the purposes of this analysis, “fair market value” is defined as the price in cash or 

cash equivalents between a willing buyer and a willing seller, both being fully informed and 

neither being under compulsion.1  Relative fair market value is a similar concept, but is 

expressed as a percentage rather than a dollar amount.  The purpose of this analysis is to 

comment on the Direct Statement of Independent Producers Group submitted on April 15, 

2016, including Raul Galaz’s methodology presented therein (the “IPG Methodology”) and 

the Expert Report of Charles D. Cowan, Ph.D.2 

I.  Professional Background - Work and Education History 
 

Information on my professional background was included in my initial direct 

testimony.  An updated background statement, as well as a listing of any articles or speaking 

                                                           
 

1 Distribution of the 2000, 2001, 2002, and 2003 Cable Royalty Funds, Final Distribution Order, Docket No. 2008-
02 CRB CD 2000-2003 (Phase II), 78 Fed Reg. 64984, 64991-92 (Oct. 30, 2013) (“Final Distribution Order”) 
(citing U.S. v. Cartwright, 411 U.S. 546, 551 (1973)). 
2 In the Matter of Distribution of 2000, 2001, 2002, and 2003 Cable Royalty Funds, Direct Statement of 
Independent Producers Group, Docket No. 2008-2 CRB CD 2000-2003 (Phase II) (REMAND) (Apr. 15, 2016) 
(“IPG Direct Statement (REMAND)”).  

Written Rebuttal Statement of the SDC - Rebuttal Testimony of John S. Sanders



 

2 

engagements that occurred since my direct testimony was prepared, is attached as 

Appendix A.   

In July of 2017, I was elected to the Board of Directors of the Media Financial 

Management Association (“MFM”).  The MFM is a non-profit professional organization 

dedicated primarily to providing continuing education on accounting, valuation, compliance, 

and related matters to managers and media financial executives.  According to the MFM, its 

“1,200 active members represent the top financial, general management, IT, internal audit, 

human resources, and other media management personnel from major television networks, 

network affiliates, radio stations, cable programming networks, cable MVPDs, digital, out-of- 

home and newspaper/print outlets throughout the U.S. and Canada.”3 

II. Primary Materials Considered 
 

 In addition to the materials referenced in my direct testimony, I have reviewed the 

written direct statement and underlying data submitted by Independent Producers Group (“IPG”) 

in this matter, the data underlying IPG’s written direct and rebuttal statements in the original 

2000-2003 distribution proceeding, and transcripts of testimony from the original 2000-2003 

distribution hearing.  I have also reviewed the Settling Devotional Claimants’ Motion to Strike 

IPG’s Written Direct Statement in this remanded proceeding, IPG’s Opposition thereto, and the 

Judges’ Order denying the Motion to Strike. 

 

 
                                                           
 

3 http://www.mediafinance.org/overview. 
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III. Analysis of the Written Direct Statement of Independent Producers Group  
 
1. I agree with the Judges’ determination in the Final Distribution Order that 

IPG’s data and methodology in the original 2000-2003 proceeding suffered from a multitude 

of deficiencies.4  In my professional opinion, the Judges were correct to conclude that, given 

these deficiencies, “the IPG Methodology cannot be applied to establish the basis for an 

allocation of royalties in the Program Suppliers category” and to apply that same conclusion 

to the Devotional category.5   

2. Following my review of the materials listed above, I have confirmed—as IPG’s 

expert witness Dr. Charles Cowan also confirmed—that “[t]he methodology employed [by IPG] 

is exactly that previously described by the Judges in their review of many IPG calculations, 

however modified to remove the Time Period Weight Factor that was employed . . . .”6  In 

particular, the data and methodology IPG offers in this remand proceeding are substantially 

identical to the data and methodology IPG offered in the original 2000-2003 distribution 

proceeding, minus the “Time Period Weight Factor.” 

3. IPG’s Direct Statement would have the reader believe that the removal of the 

Time Period Weight Factor adequately addresses the concerns raised by the Judges in the 

Final Distribution Order.7  It does not. 

                                                           
 

4 Final Distribution Order at 64999-65003. 
5 Ibid. at 65002-65003. 
6 Expert Report of Charles D. Cowan, Ph.D. (Apr. 15, 2016) (“Cowan Report”) ¶ 31.  As discussed below, it is 
important to note that Dr. Cowan never endorses the IPG Methodology.  
7 See, e.g., IPG Direct Statement (REMAND) at 23-24 (“Consequently, IPG’s Time Period Weight Factor that was 
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4. Indeed, Raul Galaz’s methodology offered by IPG in this proceeding contains

each and every one of the defects that the Judges identified in the Final Distribution Order, 

except those criticisms directed specifically toward Mr. Galaz’s use of the “Time Period 

Weight Factor.”  These include: 

a. The station sample employed by IPG was not selected in a statistically random

matter, and IPG has “made no effort to mitigate the problems with its

nonrandom sample.”8  This was a problem because a non-random sample may

yield biased results, so it is generally not possible to reliably project the results

of an analysis of a non-random sample to the entire population.  In this case,

IPG similarly did not employ a random sample in either the initial or the

remand phase of the 2000-2003 Phase II distribution proceeding.  The station

sample and selection process IPG used for its remand methodology is identical

to the sample it used in its initial methodology, and therefore suffers from the

same flaws.9

introduced in the initial round of these proceedings has now been excised from any IPG analysis) (emphasis in 
original); Cowan Report ¶ 31(noting that the methodology had been “modified to remove the Time Period Weight 
Factor that was employed, which was the subject of significant criticism by the Judges.”); see also Independent 
Producers Group’s Opposition to Settling Devotional Claimants’ Motion to Strike IPG’s Written Direct Statement, 
Docket No, 2008-2 CRB CD 2000-20003 (Phase 2) (REMAND) (Apr. 20, 2017) (“IPG Opposition to Motion to 
Strike”), at 2 (“IPG modified its methodology in order to address the criticisms specifically articulated by the Judges 
in their prior distribution ruling and have produced additional evidence specifically articulated by the Judges as 
lacking.”). 
8 Final Distribution Order, op. cit., at 65000. 
9 Compare Testimony of Raul Galaz, Docket No. 2008-2 CRB CD 2000-2003 (filed May 30, 2012) at 15-17 with 
Testimony of Raul Galaz, Docket No. 2008-2 CRB CD 2000-2003 (filed Apr. 15, 2016) at 18-19. 

Written Rebuttal Statement of the SDC - Rebuttal Testimony of John S. Sanders



5 

b. Contrary to the premise of the IPG Methodology and Mr. Galaz’s direct

testimony, the “maximization of subscriber revenues or levels is not divorced

from viewership levels.”10  This common-sense observation is consistent with

my earlier testimony before the Judges that a program will not attract

subscribers to a CSO unless viewers are attracted to it and, by extension, a

program will have no value to a CSO if there is no evidence of viewing, which

is primarily quantified by Nielsen audience measurements.

c. IPG has still not “proffered any evidence applying … a marginal analysis in the

present proceeding.”11  Theoretically, a CSO might prefer a lower rated

program to a higher rated program and if the lower rated program will attract or

retain subscribers if the higher rated program’s audience is comprised of

subscribers who otherwise already value other (possibly similar) programming

sufficient to attract or retain them.  However, where programs are geared

toward similar audiences, differentiation on grounds other than audience size

becomes problematic.  The fact that the most popular Devotional programs, like

Hour of Power, often air on multiple stations and multiple dayparts in the same

market suggests that many subscribers are drawn to more of what they prefer,

not to additional lesser viewed programs.  Although other factors certainly may

come into play (for example, a cable system operator might choose a similar

10 Final Distribution Order, op. cit., at 64999. 
11 Ibid. 
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but marginally less popular program to differentiate itself from competitors 

carrying a more popular program), it is difficult or impossible to assess such 

factors across all markets on a nationwide basis.  IPG has presented no data 

suggesting that its claimed programs actually deliver more value than their 

viewership numbers suggest.  In the absence of data to the contrary, I can think 

of no reason why cable system operators would prefer a lesser-viewed religious 

program to a similar religious program with greater viewing. 

d. The IPG Methodology continues to use “factors that tend to treat as similar

programs that are distantly transmitted….for the same number of minutes per 

program or that appear on the same station.”12  As such, the IPG Methodology 

remains volume-based.  Two programs, one with substantial viewing and one 

with none at all, could still nonsensically receive identical relative values based 

purely upon how long they are and where they are aired.  This defect is 

antithetical to the exercise in a distribution proceeding, which is to establish the 

relative values for groups of programming, based upon the characteristics of the 

constituent programs. 

e. Mr. Galaz, the author of the methodology presented, was “previously convicted

and incarcerated for fraud in the context of copyright royalty proceedings-a

fraud that caused financial injury to MPAA.”13  It is important for an appraiser

12 Ibid. at 65000. 
13 Ibid. 
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to consider the credibility and motives of the source of both the information and 

the methodology that he uses, and there is no indication that Dr. Cowan 

considered these facts bearing on Mr. Galaz’s credibility. 

f. Nor is there any indication that Dr. Cowan considered whether Mr. Galaz’s

history as a prior owner and current employee of IPG implicates “a self-interest

which renders the IPG Methodology—of which [Mr.  Galaz] is the architect—

less credible than a methodology created by an outside expert.”14  Because Mr.

Galaz clearly stands to benefit from a higher relative value allocation to the IPG,

the IPG Methodology violates the most basic requirements for a professionally

prepared, independent and objective appraisal.15

g. In my view, IPG’s attempt to overcome this potential conflict of interest falls

short:  Although IPG claims that its calculations have now been “verified” by

Dr. Cowan, Dr. Cowan makes no representation as to whether the logic behind

them has any validity.16  Similar to Dr. Laura Robinson in the initial

14 Ibid. 
15 See The Appraisal Foundation, Appraisal Standards Board, Uniform Standards of Professional Appraisal 
Practice, Effective January 1, 2016 through December 31, 2017.  The ethical standards in the Uniform Standards of 
Appraisal Practice (“USPAP”) are promulgated by the Appraisal Standards Board of the Appraisal Foundation.  
They govern the conduct of the American Society of Appraisers, of which the undersigned is qualified as an 
Accredited Senior Appraiser.  The standards require an appraiser to clearly disclose any current or prospective 
interest he or she may have in the property that is being appraised.  Additionally, any arrangement under which the 
appraiser’s compensation is contingent upon the outcome of the assignment is absolutely forbidden.  These same 
standards were in force in the 2000-2003 period. 
16 IPG Opposition to Motion to Strike at 3 (“In response to the Judges’ criticism that the methodology was being 
presented by Raul Galaz . . . IPG engaged Dr. Charles Cowan to review, verify, and critique IPG’s methodology.”). 
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proceeding, Dr. Cowan does not endorse the IPG Methodology. 17  Instead, he 

offers an alternative theory (which is not implemented due to lack of 

information).  Dr. Cowan’s expert report devotes only three paragraphs to the 

IPG Methodology, indicating that he “was asked to consider the computations 

that IPG has performed in the past and provide the results of these 

computations in this case.”  Indeed, Dr.  Cowan never states in his report that 

the IPG methodology makes sense; Dr. Cowan does no more that characterize 

the calculations as “interim estimates.”18 

h. I see nothing in IPG’s remand direct statement that would compensate for Mr.

Galaz’s lack of relevant qualifications or experience in the valuation of media

assets.  I agree with the Judges that IPG’s Methodology suffers from the fact

that “Mr. Galaz . . . is not an economist, statistician, or econometrician,” and

that he has “no particular experience that would permit him to opine as an

expert on the construction of a methodology to establish ‘relative market value’

in this distribution proceeding.”19

i. And I share the Judges’ concern about Mr. Galaz’s lack of experience in cable

industry matters:  “Mr. Galaz did not indicate that he had any experience

17Final Distribution Order, op. cit., at 65000 (noting that in the initial proceeding IPG engaged an outside expert, 
Dr. Laura Robinson, to critique the methodology of other experts but not to “defend the IPG Methodology 
created by Mr. Galaz.”). 
18 Cowan Report at 7. 
19 Final Distribution Order at 65000. 
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working for or on behalf of a CSO, and he admitted that he had not discussed 

the IPG methodology with any CSO.”20  Nothing in Mr. Galaz’s remand 

testimony indicates that he has overcome this deficiency. 

j. In addition to the foregoing “overarching and substantial defects” I agree with 

the Judges that there is no basis for the underlying notion of the IPG 

Methodology.21  The notion that every claimant should be compensated 

regardless of viewership opens a barn door to attributing significant value to 

what is characterized in the industry as “white noise”—programming that 

attracts no material viewership (or even a test pattern) and, as such, has no 

material value and is often used to fill airtime simply to maintain a station’s 

compliance with FCC operating requirements.  Because it “grossly ignores 

viewership,” IPG’s Station Weight Factor (which is still employed in IPG’s 

remand direct case) yields absurd results, such as attributing high relative 

values to programs with insignificant viewing.22 

5. In short, IPG has done nothing to address any of the numerous criticisms 

previously raised by the Judges in response to Mr. Galaz’s methodology, other than to remove 

the “Time Period Weight Factor” and have the methodology “considered” by Dr. Cowan.  These 

two changes cannot transform a fatally flawed methodology into an acceptable method for 

                                                           
 

20 Ibid. 
21 Ibid. 
22 Ibid. 
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determining the relative fair market value of Devotional programming. 

6. For one, it is impossible to say whether the removal of the “Time Period Weight 

Factor” made IPG’s methodology any better or worse, because I cannot say that the use of four 

useless factors is any better or worse than the use of three useless factors.  A car with a broken 

engine is not necessarily any better or worse than a car with no engine at all, although it might 

possibly roll faster downhill in some circumstances.  I note, however, that IPG’s results without 

the use of the “Time Period Weight Factor” are even farther afield from the results of the two 

viewership-based studies described in my written direct statement than were IPG’s results that 

included the “Time Period Weight Factor.”  I share the Judges’ concern about employing 

multiple erroneous approaches: that is, “if four measures of value are individually untenable or 

of minimal value, they do not necessarily possess a synergism that increases their collective 

probative value.”23  From a quantitative and financial perspective, this paradigm applies whether 

one supplements three untenable approaches with a fourth, or removes an untenable approach 

from a group of two, three or four untenable approaches. 

7. And, as discussed above, Dr. Cowan does not even seem to endorse the 

methodology as a measure of value, but states merely that he “was asked to consider the 

computations that IPG has performed in the past and provide the results of these computations 

for this case.”24  He provides the results of the computation, but he does not describe any 

                                                           
 

23 Distribution of 1998 and 1999 Cable Royalty Funds, Final Distribution Determination, Docket No. 2008-1 
CRB CD 98-99 (Phase II), 80 Fed. Reg. 13423, 13441-13442 (Mar. 13, 2015) (“1999 Distribution Order”). 
24 Cowan Report ¶ 30.  
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consideration that he gave to those computations.  At one point in his statement, seemingly in 

reference to Mr. Galaz’s methodology, he says, “As a viable alternative, I present in this report a 

set of estimates that relies on a calculation that the Judges have previously accepted.”25  But Dr. 

Cowan offers no reason why he considers these estimates to be a “viable alternative,” other than 

his belief—mistaken, in my view—that they rely “on a calculation that the Judges have 

previously accepted.”  I am not aware of a decision in which the Judges could be said to have 

“accepted” Mr. Galaz’s methodology presented in this case.  Indeed, to the contrary, the litany of 

criticisms and references cited above indicate that just the opposite is true.  Dr. Cowan’s failure 

to recognize this plain fact underscores that he is proceeding on a fallacious premise and 

undercuts the credibility of his report. 

8. The remaining factors—the Station Weight Factors (i.e., (i) the number of

households that received the retransmitted broadcast, and (ii) the fees attributable to the station 

signal) and broadcast lengths—are exclusively volume-based factors.  They are therefore subject 

to all of the same criticisms that Dr. Erkan Erdem and I raised in response to IPG’s similar, 

although not identical, methodology offered in the 1999 distribution proceeding.26  These include 

the inappropriateness of volume-based measures for a Phase II distribution calculation, in 

general.  In particular, IPG’s use of number of subscribers and fee generation as valuation 

proxies were deemed to be unreliable and unrelated to value. 

25 Ibid. ¶ 8. 
26 See 1999 Distribution Order, as well as the direct and oral testimony of John S. Sanders in that proceeding, as 
well as the rebuttal testimony of Erkan Erdem, Ph.D.  
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9. In addition to these reasons why IPG’s methodology cannot be relied upon in any 

circumstances, IPG’s results in 2001 improperly include the disqualified programs claimed by 

IPG claimants Salem Baptist Church and Jack Van Impe.27  Despite IPG’s concession that it 

“inaccurately attributed value” to these two programs and that it “shall forthwith amend its 

claim,”28 to my knowledge, no such amendment has been filed in more than eight months since 

the commitment to “forthwith amend” the claim was made.   

10. Finally, Mr. Galaz raises certain criticisms to the use of viewership-based 

methodologies as a measure of value.  In general, he claims that the SDC’s distribution 

methodology “relies on Nielsen viewer ratings data which monitors only a limited number of 

television stations, monitors less than all broadcasts on such stations, and focus on viewer ratings 

that occur only subsequent to a cable system operator’s (‘CSO’) decision to retransmit a 

terrestrial signal.”29  But each of these criticisms is based on a half-truth.  The Reports on 

Devotional Programs on which the SDC principally rely contain Nielsen ratings of all 

Devotional programs meeting Nielsen’s reportability standards.  Because these ratings rely on 

Nielsen diary data, they cover all stations (except satellite stations), in all U.S. markets, during 

sweep months.  Metered data during non-sweep months simply does not exist in all markets, and 

does not provide nearly the level of precision that sweep data provides for the time period in 

question.  As for the criticism that cable system operators cannot know viewership before 

                                                           
 

27 Settling Devotional Claimants’ Motion to Strike IPG’s Written Direct Statement, Docket No. 2008-2 CRB CD 
2000-2003 (Phase II), Declaration of John S. Sanders (Apr. 14, 2017) (“SDC Motion to Strike”). 
28 IPG Opposition to SDC Motion to Strike at 9 (filed April 20, 2017). 
29 IPG Direct Statement (REMAND) at 8. 
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deciding whether or not to retransmit a distant signal, I have previously testified that (a) ratings 

tend to be generally stable over time, meaning that predictions in one royalty period can be 

reasonably based on prior performance, and (b) that participants in the television industry are 

accustomed to the use of “true-up” or “make-good” retrospective adjustments in fees based on 

actual ratings performance.30 

VI. Conclusions

11. Based upon my analysis of the Direct Statement of Independent Producers

Group in this matter, it is my conclusion that 1) the IPG Methodology does not meet the 

professional standards for a credible appraisal analysis, 2) those ethical and professional 

criticisms notwithstanding, the IPG volume-based methodology is simply not credible as a 

matter of quantitative analysis or television economics, and 3) IPG’s criticisms of the SDC’s 

methodology are unjustified. 

30 Howard J. Blumenthal and Oliver R. Goodenough, The Business of Television (New York: Billboard Books, 
1998), p. 422 and thelawdictionary.org, accessed December 8, 2017. 
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DECLARATION OF JOHN S. SANDERS 

I declare under penalty of perjury that the foregoing testimony is true and correct and 

of my personal knowledge. 

Executed:  January 8, 2018 

_________________________ 
             John S. Sanders 
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PROFESSIONAL EXPERIENCE AND QUALIFICATIONS 
 

JOHN S. SANDERS 
 
John S. Sanders has over 30 years of experience in media and communications finance.  He is 
a principal in and founder of the firm of Bond & Pecaro, Inc., a Washington based consulting 
firm specializing in valuations, asset appraisals, and related financial services for the 
communications industry since 1986.   
 
Mr. Sanders has been actively involved in both fair market valuations and asset appraisals of 
over 3,000 communications and media businesses.  He has been qualified as an expert in 
valuation matters regarding communications assets in venues including U.S. District Court for 
the District of Columbia, U.S. Bankruptcy Court for the Southern District of New York, the 
Court of Chancery of the State of Delaware, and the American Arbitration Association. 
  
He is a member of the American Society of Appraisers and is an Accredited Senior Appraiser 
(“ASA”) in the specialty of business valuation.  He is also a member of the Media Financial 
Management Association (“MFM”) and currently serves on its Board of Directors. 
 
Mr. Sanders received a B.A. Cum Laude in Economics and International Studies (Honors) from 
Dickinson College.  He also holds a Master of Business Administration degree from the 
University of Virginia in Charlottesville, Virginia.   
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John S. Sanders 
 
 Additional Speaking Engagements 
 
44. Media Financial Management Association, Moderator and Presenter on Newspaper 

Mergers, Acquisitions and Valuation Panel, Presentation on Valuation Trends and Merger 
Activity, Denver, Colorado, May 23, 2016. 

 
45. Media Financial Management Association, Moderator, Panel on Alliance for Audited 

Media measurement of print and digital audiences, Denver, Colorado, May 24, 2016. 
 
46. Media Financial Management Association, Moderator, Alliance for Audited Media Panel, 

Discussion of measurement of print and digital media consumption, Orlando, Florida, 
May 22, 2017. 

 
47. Media Financial Management Association, Moderator and Presenter on Newspaper 

Mergers, Acquisitions and Valuation Panel, Presentation on Valuation Trends and Merger 
Activity, Orlando, Florida, May 22, 2017. 

 
48. Enterprise Wireless Association, Wireless Leadership Summit, Speaker, Presentation 

entitled “What’s it Worth? Valuing Your Business,” Denver, Colorado, October 12, 2017. 
 
49. American Society of Appraisers, Washington, DC Chapter Meeting, Speaker, Presentation 

entitled, “The Great Spectrum Auction of 2017,” Bethesda, Maryland, November 14, 2017. 
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John S. Sanders 
 
 Additional Publications 
 
25.  “TV’s Tech Revolution - The television business will never be the same with the advent 

of two major changes: the spectrum repack and the new ATSC 3.0 Standard,” The 
Financial Manager, September/October, 2016. With Andrew D. Bolton. 

26. “A Post-Auction Rainbow -  While TV broadcasters’ spectrum auction results were 
underwhelming, new market conditions may provide favorable opportunities,” The 
Financial Manager, May/June 2017. 

27. “TV’s Optical Illusion,” The Financial Manager, January/February 2018. 
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Certificate of Service

 I hereby certify that on Monday, January 08, 2018 I provided a true and correct copy of the

Written Rebuttal Statement to the following:

 Independent Producers Group (IPG), represented by Brian D Boydston served via

Electronic Service at brianb@ix.netcom.com

 Signed: /s/ Jessica T Nyman
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